~CHAPTER 14-/

The Presidency in Action

€€The President hears a bundred
voices telling him that he is the
greatest man in the world. He must
listen carefully indeed to bear the
one voice that tells bim be is not.”

—Harry § Truman (1964)

Presidents today do have great power—to carry out laws,
make policies, choose officials, command the military,
and conduct foreign affairs. The Framers gave the
President certain “executive powers,” which have grown
greatly over time. How much power a President actually

exercises depends on the person and on the times.
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# President Bush in his role as commander in chief

0 d dKe a Difference

At age 20, Dawn Smalls, a Boston University honor student, became
part of the busy “nerve center” of the United States government, as
assistant to the White House chief of staff. She handled complaints,
answered phone calls to the President, and dealt with senators and
Cahinet members. Government service was nat new to Dawn, who had
interned in the West Wing of the White House, She also has worked
with community groups in Washington and Boston, trying to show
ather young African Americans that “The divide that they see between
them and their governmant . . . is not as great as they think it is."
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SECTION 1
The Growth of Presidential Power
fop. 390-392)

% Article Il of the Constitution created the presidency and gives
the President certain expressed powers,

+ Yet Article Il is remarkably brief, leaving Americans to debate
whether the Framers intended the presidency to be relatively
strang or weak.

* Since the nation's founding, the power of the presidency has
grown significantly.

“ The power a President exercises depends on his views about
the office and how he interprets Article II.

SECTION 2

The President’s Executive Powers
(op. 393-397)

“ The Constitution gives to the President the hugely broad and
important “executive Power” of the United States.

+ Much of our political history revolves around the meaning of that
constitutional grant.

* Among the President's key powers are those to execute the law
and to appoint and remove high federal officials.

SECTION 3
Diplomatic and Miliiary Powers pp. 30903

 The President shares treaty-making and other powers with
Congress.

+ Certain diplomatic powers may be carried out without the
approval of Congress; increasingly, Presidents have made use
of these powers.

* As commander in chief of the armed forces, the President
possesses almost unlimited military power.

SECTION 4
Legislative and Judicial Powers . 1ws—0s

“ The Constitution gives the President important legislative and
judicial powers as part of the system of checks and balances in
the Federal Government.

% The President’s key legislative powers are to submit
legislation for Congress to consider and to reject
legislation that he opposes.

* The Constitution gives the President several powers of
clemency—powers with which he can show mercy to those
convicted of federal crimes.
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OBJECTIVES

WHY IT MATTERS

- The Growth of
Presidential Power

PoLITICAL

1. Explain why Article Il of the Constitution
can be described as “an outline.”

2. List several reasons for the growth of
presidential power.

3. Explain how Presidents’ own views
have affected the power of the office.

The Constitution establishes the office of the
President in Article Il. The interpretation of
that article continues to be a battleground for
people who want a stronger presidency and
those who would curb presidential powers.

DICTIONARY

* Executive Article
* mass media
* imperial presidency

A President Reagan met with Soviet

he presidency is often called “the most
powerful office in the world.” Is this what

the Framers had in mind when they created the
i post in 17877 At Philadelphia, they purposely

created a single executive with broad powers.
But they also agreed with Thomas Jefferson,
who wrote in the Declaration of Independence
that “a Tyrant is unfit to be the ruler of a free peo-

i ple.” So, just as purposely, they constructed a

“checked,” or limited, presidency.

! Article Il

Article 11, the Constitution’s Executive Article,
begins this way:
& y-_rml Tpe
executive
Power shall be vested in
a President of the United
States of America. 7

With those few words,
the Framers established
the  presidency. The
Constitution does set out
other, somewhat more
specific grants of presiden-
tial power as well. Thus,
the President is given the
power to command the
armed forces, to make
treaties, to approve or veto
acts of Congress, to send

leader Mikiail Gorbachey in Geneva, ~ and  receive  diplomatic

Switzerland, in 1985.
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pardons and reprieves, and “to take Care that
the Laws be faithfully executed.”

Still, the Constitution deals with the powers
of the presidency in a very sketchy fashion.
Article Il reads almost as an outhine, It has been
called “the most loosely drawn chapter” in the
nation’s fundamental law.!

Much of our political history can be told in
terms of the struggle over the meaning of the
constitutional phrase “executive power"—that
is, over the extent of presidential power. That
struggle has pitted those who have argued for a
weaker presidency, subordinate to Congress,
against those who have pressed for a stronger,
independent, co-equal chief executive.

That never-ending contest began at the
Philadelphia Convention in 1787. At that time,
several Framers agreed with Roger Sherman of
Connecticut, who, according to James Madison,

¥ considered the executive

magistracy as nothing more
than an institution for carrying the will of the
legislature into effect, that the person or
persons [oceupying the presidency] ought to
be appointed by and accountable to the
legislature only, which was the depository of
the supreme will of the Society. ¥

—Notes of Debates in the Federal Convention
of 1787, James Madison

Edward S. Corwin, The Prasident: Office and Powers. Most of the
specific grants of presidential power are found in Article Il, Sections 2
and 3. A few are elsewhere in the Constitution, such as the veto
power, in Article |, Section 7, Clause 2.

Those who argued for a stronger executive
carried the day. The convention established a sin-
gle executive, chosen independently of Congress
and with its own distinct powers.

Why Presidential Power Has Grown

The Constitution’s formal grants of power
to the President have not been changed since
1789. Yet presidential power has grown
remarkably over the past 200 years.

That expansion has come, in no small part,
because of the unity of the presidency. The
office, and its powers, are held by one person.
The President is the single, commanding chief
executive. In contrast, Congress consists of two
houses, and both must agree before Congress
can do anything. Moreover, one of those two
houses is made up of 100 separately elected
members, and the other of 435,

Several other factors have also been at work
here. Not least are Presidents themselves, and
especially the stronger ones—Abraham Lincoln
and the two Roosevelts, for example.

The nation’s increasingly complex social
and economic life has also had a telling effect.
As the country has become more industrialized
and technologically advanced, the people have
demanded that the Federal Government take a
larger role in transportation, communications,
health, weltare, employment, education, civil
rights, and a host of other fields. And they have
looked especially to the President for leader-
ship in those matters,

Clearly, the need for immediate and decisive
action in times of crisis, and especially in times
of war, has also had a major impact. The abil-
ity of the President to act in those situations
has done much to strengthen the executive
power.

Congress has also been involved, as it has
passed the thousands of laws that have been a
key part of the historic growth of the Federal
Government. Congress has neither the time nor
the technical knowledge to provide much more
than basic outlines of public policy. Necessarily,
it has delegared substantial authority to the exec-
utive branch to carry out the laws it has enacted.

The President has a unique ability to attract
public attention and build support for policies
and actions. Every President since Franklin

Interpreting Cartoens This cartoon comments on the increas-
ing power of the President—in this case, Harry Truman, who
was President from 1945-1953. According to the cartoon-
ist, wha is responsible for this growth in power?

Raosevelt has used the mass media—forms of }
communication, especially radio, television, and :

the Internet—to that end.

Still, with all that has just been said, remem-
ber: no President can become all-powerful. In
1952, at the height of the Korean War, a labor
dispute threatened to shut down the nation’s steel
industry and imperil the war effort. To avert a
strike, President Harry Truman, acting as com-
mander in chief, ordered the Secretary of
Commerce to seize and operate several steel
mills. But, the Supreme Court found that here the
President had overstepped his constitutional
authority. It held that only Congress, acting

under its commerce power, could authorize the

seizure of private property in time of war, and it
had not done so, Youngstown Sheet & Tube Co,
v, Sawryer, 1952,

In 2006, the High Court struck down
President George W. Bush’s plan to use military
tribunals to prosecute “enemy combatants,” per-
sons captured in the war against terrorism. The
President, citing his powers as commander in
chief, had ordered the formation of those tri-
bunals. However, the Court held that only
Congress, not the President, has the power to
provide for the creation of such court-like bodies.

The Court also found that several features of
the President’s plan violated various provisions
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of an act of Congress (the Uniform Code of
Military Justice) and a treaty of the United States
(the Geneva Conventions of 1949 dealing with
the treatment of prisoners of war), Hamdan v,

Rumsfeld, 2006.

The Presidential View

Over time, Presidents have taken one of two
contrasting views of the presidency and its
powers. The stronger, more effective chief exec-
utives have seen the office in a broad light—a
view that Theodore Roosevelt called “the stew-
ardship theory™:

K6 My view was that every
executive officer . . . in high
position, was a steward of the people bound
actively and affirmatively to do all that he
could for the people. . . . I declined to adopt
the view that what was imperatively
necessary for the Nation could not be done
by the President unless be could find some

i specific authorization to do it. My belief was
i that it was not only |a President’s| right but
his duty to do anything that the needs of the
Nation demanded unless such action was
forbidden by the Constitution or by the
laws. . . . I did not usurp power, but I did
greatly broaden the use of executive power.
In ather words, 1 acted for the public welfare
i ... unless prevented by direct constitutional

or legislative probibition. #7
3 —Theodore Roosevelt,
Theodore Roosevelt: An Autobiography, 1913

Section ‘1) Assessment |

Key Terms and Main ldeas

1. Why is Article |l often called the Executive Article?

2. Give three reasons for the growth of presidential power.

3. Summarize the two competing views of the constitutional
phrase “executive power.”

4. Why do some people worry about an imperial presidency?

Critical Thinking

5. Understanding Point of View What do you think Harry
Truman meant when he said that “being President is like
riding a tiger . . . [you must] keep on riding or be swal-
lowed. A President either is constantly on top of events or, if
he hesitates, events will be on top of him"?

@

Ironically, the strongest presidential statement
of the opposing view came from Roosevelt’s
handpicked successor in the office, William
Howard Taft,

[} My judgment is that the view
e of Mr. Roosevelt, ascribing an

undefined residuem of power to the President, is
an unsafe doctrine. . . . The true view of the
Executive function is, as | conceive i, that the
President can exercise no power which cannot be
fairly and reasonably traced to some specific
grant of power or justly implied and included
within such express grant. . . . § Such specific grant
must be either in the Federal Constitution or in
an act of Congress passed in pursuance thereof.
There is no undefined residuum of power which
be can exercise because it seems to him to be in
the public interest. 77
—William Howard Taft,
Qur Chief Magistrate and His Powers, 1916

In recent decades, critics of strong presiden-
tial power have condemned what is called the
Iimperial presidency. The term paints a picture of
the President as emperor, taking strong actions
without consulting Congress or secking its
approval—sometimes acting, in secrecy to evade
or even to deceive Congress. Critics of the impe-
rial presidency worry that Presidents have
become isolated policymakers who are unac-
countable to the American people through their
representatives in Congress. The term imperial
presidency has been used frequently in reference
to President Richard Nixon and the political tac-
ties that brought about his downfall,
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Making Comparisons Compare and confrast the quotations
from Presidents Roosevelt and Taft on this page. (a) Whose
view do you favor? Why? (b) Which view do you think most
modem-day Presidents have favored? Explain.
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_ Section Preview |

OBJECTIVES WHY IT MATTERS POLITICAL
1. Identify the source of the President’s power Much of the power of the presi- DICTIONARY
to execute federal law. dency rests on the discretion the * oath of office

President has in the use of his
powers to issue executive orders,
to execute the laws, and to
appaint key federal officials.

2. Define the ordinance power, and explain
where it comes from.

3. Explain how the appointing power works.

4, Summarize the historical debate over the

* executive order
* ordinance power

removal power.

homas Jefferson wrote this to a friend in

1789: “The execution of the laws is more
important than the making of them.” Whether
Jefferson was altogether right about that or not,
in this section you will see that the President’s
power to execute the law endows him with an
enormous amount of authority.

Executing the Law

As chief execurtive, the President executes
(enforces, administers, carries out) the provisions
of federal law. The power to do so rests on two
brief constitutional provisions. The first of them
is the oath of office sworn by the President on the
day he takes office:

ragn FiE EE] do solemnly swear {or
S affirm) that 1will faithfully
execute the Office of President of the United
States, and will 1o the best of my Ability,
preserve, protect and defend the Constitution
of the United States. ¥7
—Article 1L, Section 1, Clause 8

The other provision is the Constitution’s com-
mand that “he shall take care that the laws be
faithfully executed.”?

The President’s power to execute the law
covers all federal laws. Their number, and the
different subject matters they cover, nearly boggle

2Article II, Section 3; this provision glves the President what is
often called the “take care” power.

the mind. The armed forces, social security, gun
control, minimum wages, affirmative action,
environmental protection, air traffic safety, immi-
gration, housing, taxes—these only begin the
list. There are scores of others.

The President and his subordinates have
much to say about the meaning of the law, as
do Congress and the courts. In executing and
enforcing law, the executive branch also inter-
prets it. The Constitution requires the President
to execute all federal laws no matter whart the
chief executive’s own views of any of them may

be. Srill, the President may, and does, use some ;

discretion as to how vigorously and in what }
particular way any given law will be applied }

in pracrice.

To look at the point more closely: Many laws
that Congress passes are written in fairly broad :

A President George Washington took the oath of office on
this borrowed Bible on April 30, 1789, and sa, too, have other
Presidents, including George W. Bush.

The Presidency in Action
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i terms. Congress sets out the basic policies and
i standards. The specific details—much of the
¢ fine print necessary to the actual, day-to-day
i administration of the law—are usually left to

i be worked out by the execurive branch.

For example, immigration laws require that all
immigrants seeking permanent admission to this

i country must be able o “read and understand

i some dialect or language.” But what does this lit-
i eracy requirement mean in everyday practice?

How well must an alien be able to read and write?

i What words in some language must he or she

i know, and how many of them? The law does not

say. Rather, such answers come from within the
executive branch—in this case, from U.S.
Citizenship and Immigration Services in the
Department of Homeland Security.

The Ordinance Power

From what has just been said, the President clear-
ly deserves the title of chief administrator as well
as chief executive. The job of administering and

i applying most federal law is the day-to-day work
i of all of the many departments, bureaus, offices,

boards, commissions, councils, and other agencies

i Federal Government. All of the some 2.7 million

men and women who staff those agencies are sub-
ject to the President’s control and direction.

The President has the power to issue executive
orders. An executive order is a directive, rule, or

: regulation that has the effect of law. The power to
i Issue these orders, the ordinance power, arises from

: two sources: the Constitution and acts of Congress.

The Constitution does not mention the ordi-
nance power in so many words, but that power is
clearly intended. In granting certain powers to the

i President, the Constitution obviously anticipates
¢ their use. In order to exercise those powers, the

President must have the power to issue the neces-
sary orders, as well as the power to implement
them. The President must also have the power to
authorize his subordinates to issue such orders.?

The number, the scope, and the complexity of
governmental problems has grown over the years.
As a result, Congress has found it necessary to del-
egate more and more discretion to the President and
to presidential subordinates to spell out the policies
and programs it has passed. Members of Congress
are not, and cannor be expected to be, experts in all
of the fields in which they must legislate,

Chapter 14 Section 2

A During World War II, President Franklin D. Roosevelt issued
executive orders requiring gasoline and other strategic war
supplies to be rationed—sold in limited quantities. Critical
Thinking Why is it important that the President have such
a power, instead of Congress?

The Appointment Power

A President cannot hope to succeed without
loyal subordinates who support the policies of
the President’s administration. The Constitution
provides that the President

cnow e | E0by and with the Advice and
““""‘-—.ﬁ?ﬂ Consent of the Senate . . .
shall appoint Ambassadors, other public
Ministers and Consuls, Judges of the
Supreme Court, and all other Officers of the
United States, whose Appointments are not
berein otherwise provided for . . . but the
Congress may by Law vest the Appointment
of such inferior Officers, as they think
prope, in the President alone, in the Courts
of Law, or in the Heads of Departments, ¥

—Article I1, Section 2, Clause 2

3All executive orders are published in the Federal Ragister, which
appears five times a week. At least once a year, all orders currently
in force are published in the Code of Federal Regulations. Bath of
these publications are issued by the National Archives and Records
Administration.

Those officers whose appointments are “other-
wise provided for” are the Vice President, members
of the House and Senare, and presidential electors.

Acting alone, the President names only a
handful of the 2.7 million federal civilian employ-
ees. Many of that handful fill the top spots in
the White House Office, as you shall see shortly.

Appointees

With Senate consent, the President names most
of the top-ranking officers of the Federal
Government. Among them are:

(1) ambassaders and other diplomats;

(2) Cabinet members and their top aides;

(3) the heads of such independent agencies
as the Environmental Protection Agency and the
National Aeronautics and Space Administration;

(4) all federal judges, U.S. marshals, and
attorneys;

(5) all officers in the armed forces.

When the President makes one of these appoint-
ments, the nomination is sent to the Senate. There,
the support of a majority of the senators present
and voting is needed for confirmation.

The unwritten rule of senatorial courtesy
plays an important part in this process. That
rule applies to the choice of those federal officers
who serve within a State—a federal district
judge or a federal marshal, for example. The rule
holds that the Senate will approve only those fed-
eral appointees acceptable to the senator or sen-
ators of the President’s party from the State
involved. The practical effect of this custom,
which is closely followed in the Senate, is to place
a meaningful part of the President’s appointing
power in the hands of particular senators.

Recess Appointments
The Constitution does allow the President to
make “recess appointments,” that is, appoint-
ments “to fill up all Vacancies that may happen
during the Recess of the Senate.” Any such
appointment automatically expires at the end of
the congressional term in which it is made.
Recess appointments have often been a matter
of contention—in particular, because they make

4 Articke Il, Section 3. Over time, the words "may happen” have
come to mean “may happen to exist” and “the Recess of the Senate”
has come fo include both the period between regular sessians of
Congress and the several short recesses during a session.

it possible for the President to bypass the Senate
confirmation process. So, as a rule, Presidents
have not usually given these appointments to
highly controversial personalities or to someone

whom the Senate has previously rejected.

The Confirmation Process

For nominees who must be approved by the Senate, a multi-step process
|eads to their acceptance or rejection. Here are the steps invoived in the
confirmation of a high-leve! official nominated by the President, such as

a Supreme Court justice.

Nomination
President’s staff conducts a thorough
search for a competent and acceptable
candidate, getting input from key experts
inside and outside of government. The

President submits his choice to the Senate, | o e Suprame Court. |
h ;
Senate Committae Hearings it
The nomination goes to the appropriate abortion ruling stirred

Senate committee. The nominee testifies
before the committee—a sometimes

qgrueling process if there Is strong legalization of abortion.
opposition to the candidate. The committee But in the hearings she
calls other experts to testify for and against  affirmed her support for
the nominee. A majority vate is needed to abortion rights.
recommend the nominee to the Senate.

| The White House had

hd
Senate Debate -
The full Senate considers the nomination,

| Ginsburg (shown below),

., had favored a gradual

1 of both parties before

In 1993, President Clinton
nominated Ruth Bader

a federal Court of Appeals
judge for the District of
Columbia Circuit, to serve

initial resistance. She

consulted key senators

‘ submitting Ginshurg's
Senators express their views before a floor nomination. Thus,
vale is laken. debate was minimal.
Confirmation Rejection
It a simple majority votes ta If the nominee is rejected,
approve the nominee, he or another nomination Is made.
she is confirmed. If strang opposition arises
N\ during the process, the

| OnAugust 3, 1993, by a vote of

President may withdraw the

87 to 3, the Senate confirmed nomination or the nominee
Ginsburg’s nomination. She may baw out to avoid
became the second woman ever rejection.
| ta serve on the Supreme Court.
Interpreting Diagrams In recent #3
=

years, some nominees for top-level

jobs have been subjected to bitter,

hostile questioning at Senate hear-

ings. Critics worry that the grueling
process causes some talented people
to shun public service. Why, de you =
think, did the Framers create this
multi-step process?
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Of course, not all executive branch employees

i are chosen by the President and Senate. Well

over half of all the federal civilian work force is
selected on the basis of competitive civil service

i examinations. Today, the Office of Personnel

Management examines applicants for some
1.7 million positions.

: The Removal Power

The power to remove is the other side of the

i appointment coin, and it is as crirically important

to presidential success as the power to appoint, Yet,
except for mention of the little-used impeachment
process,’ the Constitution does not say how or

i by whom appointed officers may be dismissed,
: whether for incompetence, for opposition to
i presidential policies, or for any other cause.

i The Historical Debate
i The question was hotly debated in the first
session of Congress in 1789. Several members

argued that for those offices for which

i appointment required Senate approval, Senate
i consent should also be required for removal.

‘hey insisted thar this restriction on presiden-

SArticle |, Section 2, Clause 5 and Section 3, Clauses 6 and 7,

* and Artice Il Section 4.

P> The only remaval power
specified in the Constitution

is that of impeachment, the
threat of which prompted
Richard Nixon to resign the
presidency and brought
Gerald Ford fo the office

in 1974,

58 396
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tial authority was essential to congressional
supervision (oversight) of the executive branch.
Bur others argued thart the President could not
“take care that the laws be faithfully executed”
without a free hand to dismiss those who were
incompetent or otherwise undesirable,

The latter view prevailed. The First Congress
gave to the President the power to remove any
officer he appointed, except federal judges. Over
the years since then, Congress has sometimes
tried, with little success, to restrict the President’s
freedom to dismiss.

One notable instance came in 1867, Locked
with Andrew Johnson in the fight over Recon-
struction, Congress passed the Tenure of Office
Act. The law’s plain purpose was to prevent
President Johnson from removing several top
officers in his administration, especially the
secretary of war, Edwin M. Stanton. The law
provided that any person holding an office by
presidential appointment with Senate consent
should remain in that office until a successor had
been confirmed by the Senate.

The President vetoed the bill, charging thar it
was an unconstitutional invasion of executive
authority. Johnson’s veto was overridden, but he
ignored Congress and fired Stanton anyway.
The veto and Stanton’s removal sparked the
move for Johnson’s impeachment. Ultimately, the
President was acquitted, and the law was ignored
in practice. It was finally repealed in 1887.

Removal and the Court

The question of the President’s removal power
did not reach the Supreme Court until Myers v.
United States, 1926, In 1876, Congress had
passed a law requiring Senate consent before the
President could dismiss any first-class, second-
class, or third-class postmaster.

In 1920, without consulting the Senate,
President Woodrow Wilson removed Frank
Myers as the postmaster at Portland, Oregon.
Myers then sued for the salary for the rest of
his four-year term. He based his claim on the
point that he had been removed in violation of
the 1876 law.

The Court found the law unconstitutional.
The majority opinion was written by Chief
Justice William Howard Taft, himself a former
President. The Court held that the power

of removal was an essential part of the
executive power, clearly necessary to the faith-
ful execution of the laws.

The Supreme Court did place some limits on
the President’s removal power in 1935, in
Humphrey's Executor v. United States, President
Herbert Hoover had appointed William
Humphrey to a seven-year term on the Federal
Trade Commission (FTC) in 1931. When
Franklin D. Roosevelt entered office in 1933, he
found Humphrey to be in sharp disagreement
with many of his policies. He asked Humphrey
to resign, saying that his administration would
be better served with someone else on the FTC.
When Humphrey refused, Roosevelt removed
him. Humphrey soon died, but his heirs filed a
suit for back salary.

The Supreme Court upheld the heirs’ claim. It
based its decision on the act creating the FTC.
That law provides that a member of the com-
mission may be removed only for “inefficiency,
neglect of duty, or malfeasance in office.” The
President had given none of these reasons when
he removed Humphrey.

The Court further held that Congress does
have the power to set the conditions under which
a member of the FI'C and other such agencies
might be removed by the President. It did so
because those agencies, the independent regula-

Key Terms and Main Ideas

1. In taking the oath of office, what does the President
promise to do?

2. How does the President affect the meaning of many of the
laws passed by Congress?

3. What is an executive order, and in what ways does it give
the President great power?

4, What is the ordinance power, and where does the
President get this power?

5. (a) Which officials does the President appoint? (b) What is
the Senate's role in the appointment process?

Critical Thinking

6. Making Decisions Should the President have the sole
power to remove all officials he appoints? Or should the
Senate have a role in deciding whether to remove officials

© wANE FOWELL
A et d Ommervee (A

Interpreting Political Cartoons President Ronald Reagan's
young budget director, David Stockman, cleverly and swiftly
pushed through Congress severe budget cuts based on uncer-
tain budget figures. When Stockman admitted as much ina
famous magazine interview in 1985, Reagan fired him. How
does this cartoon refiect this newsmaking episode?

tory commissions, are not purely executive agen-
cies—a rather complicated point covered in the }
next chapter,
As a general rule, the President may remove
those whom the President appoints. Occasionall
the President does have to remove someone.
Most often, however, what was in fact a dismissal
is called a “resignation,” :
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7. Making Comparisons Compare and contrast the Supreme

Court rulings in Myers v. United States and Humphrey's
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"= Diplomatic and
= Military Powers
. Section Preview |

OBJECTIVES

Face thelssues

Executive Powers

PoLITICAL
DICTIONARY

Background From George Washington to George W WHY IT MATTERS

Bush, a number of the nation’s chief executives have
argued that the Constitution gives the President the
authority to refuse to disclose certain information to
Congress or to the federal courts. Several Presidents
have claimed what, since the days of the Eisenhower
Administration in the 1950s, bas been called “execu-

1. Explain how freaties are made and approved. The President shares various
2. Explain why and how executive agreements diplomatic and military powers * treaty
are made. with Congress, but in some areas * executive agreement
3. Summarize for what purposes the power of the President’s power is almost * recognition
recognition is used, and give historic examples. unlimited. * persona non grata

President George W. Bush 4, Describe the powers that the President has in

.e.a.d 398

tive privilege.” Most often, a claim of executive privilege bhas
been made with regard to the content of conversations and
other communications between the President and bis closest
advisors. When should the President be able to resist congres-
sional or judicial requests or demands for information?

Respect the Need for Confidentiality Respect for Open Government

Both the doctrine of separation of powers and mare
than two centuries of practice give the President the
right to refuse to disclose certain information to
Congress or to the courts. That authority, executive
privilege, is absolutely essential to the effective exer-
cise of presidential powers. The Supreme Court first
recognized both the existence of and the need for
executive privilege in an historic case, United States v.
Nixon, in 1974,

The chief executive must, of necessity, rely on the
information and advice he receives from key advisors.
Clearly, he must be certain that those aides speak to
him with candor—that is, frankly, honestly, and with-
out reservation. Their ability to do so depends on the
confidential nature, the secrecy, of their relationships
with the President. Those officials must be certain
that whatever they say to the chief executive will be
known publicly only if and when the President
chooses to disclose that information.

Exploring the Issues

1. Should the executive branch have the right to keep all
discussions with advisors private? Why or why not?

2. How serious are concerns about national security when
information from Presidential meetings is released 1o the
public? Explain.

Chapter 14

The system of separation of powers guarantees that
Congress’ power to make law and the courts' power
to decide cases will clash with the President’s consti-
tutional power to execute the law. Still, both Congress
and the courts must have access to all of the informa-
tion necessary to the proper exercise of their constitu-
tional responsibilities.

Too often, executive privilege has been used both
to cover up some wrangdoing in the executive branch
or to shield the President or anather official from per-
sonal embarrassment. President Richard Nixon
claimed executive privilege in an unsuccessful attempt
to protect himself from the consequences of the
Watergate scandal. More recently, President Bill
Clinton sought to contain the fallout from his affair
with Monica Lewinsky.

Properly, the President’s ability to invoke executive
privilege should be limited to the protection of informa-
tion deemed vital to the security of the United States.

Face the .
the President's powers, view I SS ues

“President's Powers." ian

For more information about

the role of commander in chief.

'ohn F. Kennedy once described the pressures
of the presidency in these words:

6 Yhen [ ran for the presidency
Soxrces oo I knew the country faced
serious challenges, but 1 could not realize—
nor could any man who does not bear the
burdens of this office—how heavy and
constant wanld be those burdens. ¥
—President John E Kennedy, radio and TV
broadcast on the Berlin crisis, July 25, 1961

‘When President Kennedy made that comment,
he had in mind the subject of this section: the
President’s awesome responsibilities as chief
diplomat and as commander in chief.

The Power to Make Treaties

A freaty is a formal agreement between two or
more sovereign states. The President, usually act-
ing through the secretary of state, negotiates these
international agreements. The Senate must give its
approval, by a two-thirds vote of the members
present, before a treaty made by the President can
become effective, Recall, the Constitution makes
treaties a part of the “supreme Law of the Land.”

Contrary to popular belief, the Senate does
not ratify treaties, The Constitution requires the
Senate’s “Advice and Consent” to a treaty made
by the President. Once the Senate has approved
a treaty, the President ratifies it by the exchange
of formal notifications with the other party or
parties to the agreement.

Treaties have the same legal standing as do :
acts passed by Congress. Congress may abro-
gate (repeal) a treaty by passing a law contrary i
to its provisions, and an existing law may be
repealed by the terms of a treaty. When a treaty }
and a federal law conflict, the courts consider i
the latest enacted to be the law (The Head :
Money Cases, 1884). The terms of a treaty can- §
not conflict with the higher law of the ;
Constitution (Missouri v. Holland, 1920), but :
the Supreme Court has never found a treary

provision to be unconstitutional.

®A In 1945, the ailing President Franklin D. Roosevelt {right) undertook an
ambitious rip to meet at sea with Saudi Arabia’s King lbn Saud, a key ally
in the Middle East. Critical Thinking In what way are the President’s

diplomatic powers among his strongest?

The Presidency in Action

399 EE%




533 400

>

e

~ v/ Carter attended the ceremony transferring
G.,'ba control of the Panama Canal to Panama on
pacite® December 14,1999,

The Framers considered the Senate—with,
originally, only 26 members—a suitable council

i to advise the President in foreign affairs.

i Secrecy was thought to be necessary and was

seen as an impossibility in a body as large as

i the House,

The two-thirds rule creates the possibility that
a relatively small minority in the Senate can kill a
treaty. Take one of the most dramatic examples: In
1920 the Senate rejected the Treaty of Versailles,

i the general peace agreement to end World War L.
The treaty included provisions for the League of
i Nations, Forty-nine senators voted for the pact
and 35 against, but the vote was 7 short of the
i necessary two thirds. More than once a President

has been forced to bow to the views of a few
senators in order to get a treaty approved, even
when this has meant making concessions opposed
by the majority.

At times, a President has had to turn to

i roundabout methods in order to achieve his
i goals, When a Senate minority defeated a treaty

i to annex Texas, President Tyler was able to

i bring about annexation in 18435 by encouraging
i passage of a joint resolution—a move that
: required only a majority vote in each house. In

1898 President McKinley used the same tactic to

annex Hawaii, again after a treaty his adminis-

i tration had negotiated had failed in the Senate.

Chapter 14 Section 3

Executive Agreements

Many international agreements, especially routine
ones, are made as executive agreements. An
executive agreement is a pact between the President
and the head of a foreign state, or berween their
subordinates. Unlike treaties, executive agree-
ments do not require Senate consent.

Most executive agreements flow out of legis-
lation already passed by Congress or out
of treaties to which the Senate has agreed.
However, the President can make these executive
agreements without any congressional action.?

A few executive agreements have been extra-
ordinary—most notably, the destroyers-for-bases
deal of 1940. That pact was struck in the first
year of World War Il, more than a year before the
United States became directly involved in the con-
flict. Under its terms, the United States gave Great
Britain 50 “over-age” U.S, destrovers, naval ves-
sels that the British desperately needed to combat
German submarine attacks in the North Atlantic.
In return, the United States received 99-year
leases to a string of air and naval bases extending
from Newfoundland to the Caribbean.

The Power of Recognition

When the President receives the diplomatic
representatives of another sovereign state, the
President exercises the power of recognition.
That is, the President, acting for the United
States, acknowledges the legal existence of that
country and its government. The President indi-
cates that the United States accepts that country
as an equal in the family of nations. Sovereign
states generally recognize one another through
the exchange of diplomatic representatives.?
Recognition does not mean that one govern-
ment approves of the character and conduct of
another. The United States recognizes several
governments about which it has serious misgiv-
ings. Among the most notable examples today
is the People’s Republic of China. The facts of

7The Supreme Court has held executive agreements to be as
binding as treaties and to be a part of the supreme law of the land,
United States v. Belmont, 1937; United States . Pink, 1942,

8Recognition may be carried out by other means, such as
proposing to negotiate a treaty, since under international law only
sovereign states can make such agreements,

life in world politics make relations with these
governments necessary.

Recognition is often used as a weapon in
foreign relations, too. President Theodore
Roosevelt’s quick recognition of Panama in
1903 is a classic example of the use of the power
as a diplomatic weapon. He recognized the new
state less than three days after the Panamanians
had begun a revolt against Colombia, of which
Panama had been a part. Roosevelt’s action guar-
anteed their success. Similarly, President
Truman’s recognition of Israel, within hours of
its creation in 1948, helped that new state to sur-
vive among its hostile Arab neighbors.

The President may show American displeasure
with the conduct of another country by asking
for the recall of that nation’s ambassador or other
diplomatic representatives in this country. The
official recalled is declared to be persona non grata,
an unwelcome person. The same point can be
made by the recalling of an American diplomat
from a post in another country. The withdrawal
of recognition is the sharpest diplomatic rebuke
one government may give to another and has
often been a step on the way to war.

Gommander in Chief

The Constitution makes the President the com-
mander in chief of the nation’s armed forces.®
Recall, Congress does have extensive war pow-
ers; see pages 301-302. But the President dom-
inates the field of military policy. In fact, the
President’s powers as commander in chief are
almost without limit.

Consider this illustration of the point: In
1907 Theodore Roosevelt sent the Great White
Fleet around the world. He did so partly as a
training exercise for the Navy, but mostly to
impress other nations with America’s naval
might. Several members of Congress objected to
the cost and threatened to block funds for the
President’s project. To this Roosevelt replied:

9prticle Il, Section 2, Clause 1; see also Chapter 17.

10Altogether, Congress has declared war eleven times. It did so
against Great Britain in 1812 (the War of 1812); Mexico in 1848
(the Maxican War); Spain in 1898 (the Spanish-American War);
Germany and Austria-Hungary in 1917 (World War I); Japan,
Germany, and Italy in 1941 and Bulgaria, Hungary, and Romania in
1942 (World War Il).

“Very well, the existing appropri- i
ation will carry the Navy halfway

around the world and if Congress

chooses to leave it on the other

side, all right.” Congress was o
forced to give in.

Presidents delegate much of
their command authority to mili-
tary subordinates. They are not
required to do so, however ;
George Washington actually took g
command of federal troops and -
led them into Pennsylvania during 4, )/
the Whiskey Rebellion of 1794. Ryn
Abraham Lincoln often visited the ®
Army of the Potomac and
instructed his generals in the field
during the Civil War.

Most Presidents have not
become so directly involved in mil- -
itary operations. Still, the President
always has the final authority over
and responsibility for all military g
matters, and the most critical deci-
sions are invariably made by the
commander in chief.

Making Undeclared War

Does the Constitution give the Fij KIS
President the power to make war af, 1900
without a declaration of war by®
Congress? Although many argue
that it does not, 200 years of
American history argue other-
wise. Presidents have often used
the armed forces abroad, in com-
bat, without a declaration of
war'® I[n fact, most Presidents e
have done so, and on several hun-
dred occasions.

\

agy, 20013

A Presidents have sent the

John Adams was the first to do  pation’s armed forces into
so, in 1798. At his command, the combat on hundreds of
Navy fought and won a number 0ccasions. Critical Thinking

of battles with French warships

Why did the Framers
choase the President, rather

harass}ng Amcricanr merchant- yan o mitary officer, to be
men in the Atlantic and the  commander in chief?

Caribbean. Thomas Jefferson and
then James Madison followed
that precedent in the war against
the Barbary Coast pirates of
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1ces on Government

In his second inaugural address in 2005, President
George W. Bush expressed the values underlying
American foreign policy.

E8We are led, by events and
commion sense, to one conclusion:
The survival of liberty in our land
increasingly depends on the
success of liberty in other lands.
The best hope for peace in our
world is the expansion of freedom
in all the world. . . . Across the
generations we bave proclaimed the
imperative of self-government, because
10 one is fit to be a master, and no one deserves
to be a slave.

Evaluating the Quotation

How might the President's comments be applied to events in the
world today?

North Africa in the early 1800s. There have
i been a great many other foreign adventures
i over the past two centuries, The long military
i conflicts in Korea (from 1950 to 1953) and in
i Vietnam (from 1965 to 1973) were, at least to
i this point, the most extensive of those “unde-
clared wars.”

Gorlgressional Resolutions

i Congress has not declared war since World War
i II. On eight occasions since then, however, it has
i enacted joint resolutions to authorize the
President to meet certain international crises with
military force:

* President Dwight Eisenhower sought the
first of these measures in 1955, to block the
designs the People’s Republic of China had (and
still has) on Taiwan. That show of American
resolve, and the presence of American warships,
defused the situation.

o In 1957, Congress gave President
Eisenhower the authority to use force to check
Soviet efforts to gain a foothold in the Middle
East. The President dispatched a large contingent
of Marines to Lebanon in 1958, to forestall a
¢ Soviet-backed coup.

C#3E5402  chapter 14 Section 3

* In 1962, Congress authorized President
John E Kennedy to use the armed forces to deal
with the extraordinary dangers posed by installa-
tion of Soviet missiles in Cuba,

* In 1962, Congress passed another resolu-
tion, to sanction any necessary military response
to the erection of the Berlin Wall.

* In 1964, President Lyndon Johnson was
directed “to take all necessary steps, including the
use of armed force” to defeat communist aggres-
sion in Southeast Asia. American forces were not
finally withdrawn from Vietnam until 1973,

® In 1991, President George H. W. Bush
gained congressional approval for a military
campaign to drive Iraq out of Kuwait.
Immediately, an international coalition, led by
the United Srates, launched Desert Storm—
massive air and then ground attacks on lraqi
troops in Kuwait. The Persian Gulf War ended
less than six weeks later, with the liberation of
Kuwait and Iraq’s defeat.

* In 2001, President George W. Bush was
given the authority to use military force against
those responsible for the September 11 attacks
on the Pentagon and the World Trade Center.
That resolution triggered the war in
Afghanistan. The Taliban regime, which had
sheltered Osama bin Laden and al Qaida ter-
rorists, was eliminated within a few months,
but sporadic fighting continues in that country
even today. American military units are also
engaged in anti-terrorist operations in several
other places, including the Philippines, the
Republic of Georgia, and Yemen,

* In 2002, Congress agreed that President
Bush should take whatever measures were
“necessary and appropriate” to eliminate the
threat posed by Saddam Hussein and his Iragi
dictatorship. It was widely believed that that
regime had amassed huge stores of chemical and
biological weapons and was seeking to become a
nuclear power—all in direct violation of the Gulf
War’s cease-fire agreement. In March 2003, a
new (but smaller) international coalition, led by
the United States, launched Operation Iragi
Freedom—a  well-executed military campaign
that ousted Saddam Hussein and his government
from power. Some 140,000 American troops
remain in lIraq today, engaged in the difficult
and often dangerous tasks of stabilizing and
rebuilding that country.

Other Uses of Military Power

Over the more than 60 years since the end of
World War 11, there have been many other criti-
cal situations in which Presidents have deployed
the nation’s armed forces—without a congres-
sional resolution to support the action.
Certainly, the Korean War stands as the fore-
most illustration of that fact. Among the other
more notable instances:

* The lightning-quick invasion of Grenada,
ordered by President Ronald Reagan in 1983,
to frustrate a military coup in that Caribbean
island nation.

® The invasion of Panama, at the command
of President George H.VW. Bush in 1989, to oust
the dictatorship of General Manuel Noriega
and protect American interests there—in par-
ticular, the Panama Canal.

e The dispatch of American forces to the
Balkans by President Bill Clinton (to Bosnia in
1995 and to Kosovo in 1999) as part of
NATO’s response to a vicious civil war and the
horrific “ethnic cleansing” campaign conduct-
ed by the forces of Serbian President Slobodan
Milosevic.

The War Powers Resolution

In today’s world, no one can doubt that the
President must be able to respond rapidly and
effectively to threats to this nation’s security. Still,
many people have long warned of the dangers

Section -3/ Assessment

Key Terms and Main ldeas

inherent in the President’s power to involve the
nation in undeclared wars. They insist that the
Constitution never intended the President to

have such power. i

The nation’s frustrations and growing anguish
over the war in Vietnam finally moved Congress
to pass the War Powers Resolution of 1973.
The act is designed to place close limits on the §
President’s war-making powers. President Nixon
vetoed the measure, calling it “both unconstitu-
tional and dangerous to the best interest of our
nation.” Congress overrode the veto.

The resolution’s central provisions require tha

(1) Within 48 hours after committing i
American forces to combar abroad, the President :
must report to Congress, detailing the circum-
stances and the scope of his actions.

(2) A commitment of American forces to
combar must end within 60 days, unless !
Congress agrees to a longer period. That 60-day :
deadline may be extended for up to 30 days,
however, to allow for the safe withdrawal of the
American forces involved. i

(3) Congress may end the combat commit-
ment at any time, by passing a concurrent
resolution to that effect.

The constitutionality of the War Powers
Resolution remains in dispute. A determination !
of the question must await a situation in which :
Congress demands that its provisions be obeyed :
but the President refuses to do so.

Progress Monitoring Online

For: Self-quiz with vocabulary practice
Web Code: mga-4143

1. Summarize the process by which treaties are negotiated
and approved.

2. What is the difference between a treaty and an executive
agreement?

3. Explain this statement: The Presidents power of recognition
can be used positively or negatively.

4. Under what circumstances might the President declare a
country's diplomat to be persona non grata?

5. Which of the President's powers is almost unlimited? Why?

Critical Thinking

6. Making Inferences Why might a new country eagerly seek
diplomatic recognition from the United States?

7. Drawing Conclusions Framer George Mason said, “The
purse and the sword must never be in the same hands.”
How is this idea reflected in the War Powers Resolution?

For: An activity on presidential
agreements
Web Code: mqd-4143
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"2 Legislative and
i 7 Judicial Powers
| Section Preview |

WO on Primary Sowrces
The Monroe Doctrine

OBJECTIVES WHY IT MATTERS PoOLITICAL
In the early 1800s, Spain’s Central and South American colonies rebetled and gained their 5 = = e - DICTIONARY
independence. U.S. leaders applauded these successful revolutions, but worried that Spain 1. Describe the President’s two major The Consfitution gives the President -_—
and its allies would reconquer the region. In 1823, President James Monroe discussed these legislative powers, and explain how strong legislative and judicial powers * line-item veto
concerns in a message to Congress. He set out what soon came to be known as the these powers are an important part of as a part of the system of checks * reprieve
Monroe Doctrine, which became a cornerstone of American foreign policy. the system of checks and balances. and balances. * pardon

2. Describe the President's major judicial * clemency

povers. * commutation
* amnesty

he occasion has been
judged proper for assert-
ing, as a principle in which
the rights and interests of the
United States are involved, that
the American continents, by the
free and independent condition
which they have assumed and

for the purpose of oppressing
them . . . in any other light than
as the manifestation of an
unfriendly disposition [attitude]
toward the United States. . . .
Our policy in regard to
Europe . . . remains the same,
which is, not to interfere in the

maintain, are henceforth not to %nﬁeﬂ States miltary might uphoids the Monroe internal concerns of any of its

be considered as subjects for  poctine against European powers in this early
future colonization by any twenlieth-century cartoon.

European powers. . . .

In the wars of the European powers, in matters
relating to themselves, we have never taken any part,
nor does it comport with our policy so to do. It is
only when our rights are invaded or seriously
menaced that we resent injuries or make preparation
for our defense.

With the movements in this hemisphere we are
of necessity more immediately connected. . . . The
political system of the [European] powers is essen-
tially different . . . from . .. our own, which has
been achieved by the loss of so much blood and
treasure. . . . We owe it, therefore, to candor and
to the amicable [friendly] relations existing between

i
the United States and those powers to declare that Analyzing Primary Sources B #Vshali from Simeito fime give The Constitution says >
e sliloulldrcons}dcr ABTCRKIEmES ox [It—m]l:—,})?.r e . According to Monroe, what was the foreign policy Copseigiion to the Congress Information on EPI:?H gveir)" }fﬂyl :md
ex]ten “:r SYSIEM to- AP pm:uon dU rf i of the United States toward the nations of Europe? the State of the Union, and recommend to - vi;z[e rcne)l. wt;:il:;]:l l::l;

SRUENEARICANRRIONS 10 OAIE s ANC Saiey: Wy wess Monroa concemed aliout European their Consideration such Measures as he shall
With the existing colonies or dependencies of any expansion in Central and South America? T Concurrence  of  the
European power we have not interfered and shall . Monroe's statement suggests he was most con- wenecessn ’ _:\.r.i.'t-n Section 3 Senace ‘and - Houte of
not interfere. But with the governments who have cemed about whose independence, the South R A Representatives may be
declared their independence and maintained it, . . . American nations or the United States? Explain. necessary (except on a ©‘ e e bound val ;
2 ' i Ction 3article |, Section 7, Clauses 2 and 3. Recall that, despite these uestion of Adiournment ErY- Yeck, JiLga, Dot Valmes o
V-Gt Aok VW Auy oo [Jnteryentin) words, joint resolutions propesing constitutional amendments and C‘Il 1l be ores ) | I ) the President's budget plan arrive at
concurrent resolutions, which do nat have the force of law, are not shall be presented to the  the Capitol, where they are distributed
sent to the President. President.””® for Congress's consideration.
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powers; . . . to cultivate friendly
relations with it, and to preserve
those relations by a frank,
firm, and manly policy. . . . But, in regard to [the
American| continents, circumstances are eminently
and conspicuously different. It is impossible that
the allied powers should extend their political sys-
tem to any portion of either continent without
endangering our peace and happiness; nor can
anyone believe that our southern brethren, if left to
themselves, would adopt it of their own accord. . . .
It is still the true policy of the United States to leave
the parties to themselves in the hope that other
powers will pursue the same course.

A s you know, the Federal Government is built
on the principles of separation of powers
and checks and balances. The Constitution gives
to each of the three branches its own powers, It
also gives to each of them powers with which to
check—to delay or block—actions by the other
two branches. As James Madison put it in The
Federalist No. 51, each branch of the Federal
Government has “the necessary constitutional
means and personal motives to resist encroach-
ments of the others.”

Legislative Powers

With his legislative powers, and the skillful playing
of his roles as chief of party and chief citizen, the
President can (and often does) have a consider-
able influence on the actions of Congress. The
President is, in effect, the nation’s chief legislator.

Recommending Legislation
The Constitution says that the President

This provision gives the President what is often
called the message power.

The Chief Executive regularly sends three
major messages to Capitol Hill each year. The
first is the State of the Union message, a speech
he almost always delivers in person to a joint
session of Congress. The President’s budget
message and the annual
Economic Report fol-
low that speech soon
after. The President
often sends the lawmak-
ers a number of other 1
messages on a wide
range of topics. In each
of them, he calls on
Congress to enact those
laws he thinks to be nec-
essary to the welfare of ]
the country.

The Veto Power




Remember, the Constitution presents the
President with four options when he receives a
measure passed by Congress. First, he may sign
the bill, making it law. Or he can veto it, and the
i measure must then be returned to Congress. Of
course, Congress can override a presidential veto
by a two-thirds vote in each of its two chambers—
i but it seldom does.

As a third option, the President may allow the
bill to become law by not acting on it, neither
signing nor vetoing it, within 10 days (not count-
ing Sundays). This rarely happens.

The fourth option, the pocket veto, can be used
only at the end of a congressional session. If Con-
gress adjourns within 10 days of sending a bill
to the President and the chief executive does not
i act on it, the measure dies.

Because Congress can seldom muster a two-
thirds vote to overturn a veto, the power is a
valuable tool in the President’s dealings with the
legislative branch. The weight the power has in
the executive-legislative relationship is under-
i scored by this important point: The mere
threat of a veto is often enough to defeat a bill
or to prompt changes in its provisions as it
i moves through the legislative process. The

P> Presidential signings
af legislation are
commemorated with
special pens, like this one
from a Reagan bill signing, ©
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record of presidential vetoes over the years,
and the fact that they are not often over-
turned, can be seen in the rable below.

From Andrew Jackson in the 1830s, vari-
ous Presidents have issued “signing state-
ments” as they approved some measures. On
occasion, those statements were used to point
up constitutional or other problems the
President saw in a newly enacted law. More
often, the statements have been used to do
such things as to direct the manner in which a
new law is to be enforced.

President George W. Bush has issued sign-
ing statements far more frequently than any of
his predecessors. To this point, he has used
them to question the constitutionality of some
800 provisions in various measures he has
signed. In doing so, he has claimed a power,
on the one hand, to refuse to enforce those
provisions or, on the other, to interpret them
“in a manner consistent with” what he says
is “the constitutional authority of the
President.” His critics claim that Mr. Bush
has, in effecr, used these statements as a sub-
stitute for the veto power. They say that he
“cherry picks™ new laws, deciding which of

T Pmsemt  peguar  Pocket | Total  Vetoes
Vetoes Vetoes Vetoes Overridden
Franklin Roosevelt (1933-1945) 372 263 635 9
Harry Truman {1945-1953) 180 70 250 12
Dwight Eisenhower (1953-1961) 73 108 181 2
John Kennedy (1961-1963) 12 9 21 0
Lyndan Johnsan (1963-1969) 16 14 30 (1]
Richard Nixon (1969-1974) 26 14 43 7
Gerald Fard (1974-1977) 48 18 66 12
Jimmy Carter (1977-1981) 13 18 kil 2
Ronald Reagan (1381-1989) 39 39 78 9
Georga H. W. Bush (1989-1993) 29 15 44 1
Bill Clinton (1993-2001) 36 1 k1 2
George W. Bush (2001-) 1 1] 1 (1]

SOURCE: Cangressianal Aasearch Service, Library of Congress

(a) What might explain the huge variations in numbers of total vetoes? (b) Why, do

Interpreting Tables Some Presidents have used their veto power more often than others. @
you think, did some Presidents have fewer veloes overridden?

them he will in fact execute and, in particular,
how those laws will be interpreted and applied.

The Line-ltem Veto

If the President decides to veto a bill, he must
reject the entire measure. He cannot veto only
a portion of it.

Since Ulysses S. Grant’s day, most Presidents
have favored expanding the veto power to include
a line-item veto. That is, they have sought the power
to cancel specific dollar amounts (line items) in spend-
ing bills enacted by Congress. Many have argued
that the line-item veto would be a potent weapon
against wasteful and unnecessary federal spending.

Opponents of the line-item veto have long
argued that that move would bring a massive
and dangerous shift of power to the executive
branch. To this point, efforts to persuade
Congress to propose a line-item veto amend-
ment to the Constitution have failed.

In 1996 Congress did pass a Line-Item Veto
Act. That measure was struck down by the
Supreme Court, however, in Clinton v. New York
City, in 1998. The Court held that Congress
lacked the power to give the President a line-item
veto. If the chief executive is to have that author-
ity, said the Court, it can come only as the result
of an amendment to the Constitution,

Other Legislative Powers

According to Article 11, Section 3 of the Constitu-
tion, only the President can call Congress into
special session. Most recently, President Truman
did so in 1948, to have Congress consider post-
World War I economic measures. The same
constitutional provision also gives the
President the power to prorogue (adjourn)
Congress whenever the two houses cannot
agree on a date for their adjournment—some-
thing that has never happened.

Judicial Powers

The Constitution gives the President the power to

owss e | F6 . Grant Reprieves and
E"'-""L"’L”.’l Pardons for Offenses against
the United States, except in Cases of
Impeachment. ¥
—Article 11, Section 2, Clause 1

A Thanksgiving Reprieve President George W. Bush spares
the life of a Thanksgiving turkey with a symbaolic pardon.

A reprieve is the postponement of the exec
tion of a sentence. A pardon is legal forgiveness
of a crime,

The President’s power to grant reprieves and
pardons is absolute, except in cases of impeach
ment, where they may never be granted. The:
powers of clemency (mercy or leniency) may be
used only in cases involving federal offenses.

Presidential pardons are usually granted after
a person has been convicted in court. Yet the
President may pardon a federal offender before
that person is tried, or even before that person :
has been formally charged.

Pardons in advance of a trial or charge are rare.
The most noteworthy pardon, by far, was granted
in 1974. In that year, President Gerald Ford gave
“a full, free and absolute pardon unto Richard
Nixon for all offenses against the United States
which he . . . has committed or may have com-
mitted or taken part in during the period from
January 20, 1969, through August 9, 1974.” O
course, that pardon referred to the Watergate
scandal—the many and sordid events that ulti-
mately forced Nixon to resign the presidency.

To be effective, a pardon must be accepted by
the person to whom it is granted. When one
granted before charge or conviction, as in Nixon's
case, its acceptance is regularly seen as an admission
of guilt by the person to whom it is given.

Nearly all pardons are accepted, of course,
and usually gratefully. A few have been rejected
however. One of the most dramatic refusals led to
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A Some men called to serve in the Vietnam War burned their draft cards in
protest. Others went info hiding, many fleeing to Canada. In 1977 President
Carter pardoned them. Critical Thinking What might have been Carter’s

mative for using his presidential power fo pardon the draft evaders?

i a Supreme Court case, Burdick v. United States,
i 1915. George Burdick, a New York newspaper
i editor, had refused to testify before a federal
i grand jury regarding the sources for certain
i news stories his paper had printed. Those stories
i reported fraud in the collection of customs duties.
i He invoked the 5th Amendment, claiming, that

Section -4 Assessment

Key Terms and Main ldeas

1. What are the President's two major legislative powers?

2. What happened to the line-item veto law passed by
Congress in 19967

3. Explain how these judicial powers of the President differ:
reprieve, pardon, i

Critical Thinking

4. Expressing Problems Clearly Write two paragraphs sum-
marizing the arguments for and against the line-item veto.

5. Predicting Consequences Why, do you think, has no
President had to use the power to prorogue Congress?

his testimony could incriminate him. President
Woodrow Wilson then granted Burdick “a full
and unconditional pardon for all offenses against
the United States™ that he might have committed
in obtaining material for the news stories.

Interestingly, Burdick refused to accept the
pardon, and he continued to refuse to testify.
With that, the federal judge in that district
fined and jailed him for contempt. The judge
ruled that (1) the President’s pardon was fully
effective, with or without Burdick’s acceptance
and (2) there was, therefore, no basis for
Burdick’s continued claim of protection against
self-incrimination.

The Supreme Court overturned the lower
court’s action. It unanimously upheld the rule
that a pardon must be accepted in order to be
effective, and it ordered Burdick’s release from
jail.

The pardoning power includes the power to
grant conditional pardons, provided the condi-
tions are reasonable. It also includes the power
of commutation—that is, the power to commute
(reduce) the length of a sentence or a fine
imposed by a court.

The pardoning power also includes the
power of amnesty, in effect a blanket pardon
offered to a group of law violators. Thus, in
1893 President Benjamin Harrison issued a
proclamation of amnesty forgiving all
Mormons who had violated the antipolygamy
(multiple marriage) laws in the federal territo-
ries. In 1977 President Jimmy Carter granted
amnesty to Vietnam War draft evaders,

Progress Monitoring Online

For: Self-quiz with vocabulary practice
Web Code: mqa-4144

6. Making Inferences In giving the President several important
judicial powers, what kinds of situations might the Framers
have been anticipating?

EGO Online

For: An activity on presidential
agreements
Web Code: mqd-4144
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the Supreme Court

When Must the President Reveal
Information to a Court?

Historically, a number of the nation's chief executives have argued that the content of
conversations and other communications between the President and his closest aides should
not be made public without the President's consent. Does that claim of executive privilege
allow a President to withhold information vital to the prosecution of a criminal case?

United States v. Nixon (1974) Arguments for the United States
During the 1972 presidential campaign, five bur- 1. The doctrine of separation of powers does not
glars with links to President Richard Nixon’s mean that the three branches of government
reelection campaign broke into Democratic head- are absolutely independent of one another.
quarters at the Watergate complex in Washington, Article Il vests “the judicial power of the
D.C. Over the next two years, the Nixon adminis- United States™ in the federal courts; their abil-
tration denied any involvement in what came to be ity to exercise that power would be severely
known as the “Watergate scandal.” Ultimately, limited without the authority to review acts of
Archibald Cox, the special prosecutor appointed to the executive branch.
investigate the criminal aspects of the break-in, 2. The 6th Amendment guarantees of fair trial
brought criminal charges against several of the for persons accused of crime are greatly dam- -
President’s highest ranking advisors, accusing them aged in any criminal case in which critical evi- %
of conspiring to obstruct justice. dence can 1'1? withheld from the trial court. .
Dhiring Senate Hearitigs, 4 'White House ide 3. The protection of the secrecy of presidential q
!
il
5

i T communications is important, but that protec-
revealed that the President had secretly taped most : e o >

. Rt tion should be limited to military and diplo-
of his telephone calls and personal conversations in matic matters

4 . c S,
the Oval Office, When both the special prosecutor
and a federal district court ordered Mr. Nixon to
release those tapes, he refused. The matter was ®
2 R

then carried to the Supreme Court.
Decide for Yourself K

Arguments for Nixon
1. Review the constitutional grounds on which each E

|

1. In accord with the doctrine of separation of
powers, no court has the authority to question

side based its arguments and the specific argu-

ments each side presented.

a President’s claim of executive privilege.
. The President must have the power to keep his

2. Debate the opposing viewpoints presented in this ;

case. Which viewpoint do you favor? ]

guarantee of confidenrialiry, prESldCllFlal aides A Predict tha Impaior e cairts Jeemn e
would not speak a.s-f*reel_v a8 they rn}ght, and way Presidents and their advisors handle damag- bé
the President’s decision-making ability would ing information.
be seriously undercur. |

3. The forced disclosure of communications |
between the President and his advisors could

pose a threat to the nation's security.

&

2

various communications secret. Without that

Zr

. Use Web Code mqp-4149 to reg-
[Gﬁ Bnline e your vote on this isue and

~Pischsoloom 4 sog how other students vated.
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Political Dictionary

Executive Article (p. 390) treaty (p. 399) pardon (p. 407)

mass media (p. 391) executive agreement (p. 400) clemency (p. 407)
imperial presidency (p. 392) recognition (p. 400) commutation (p. 408)
oath of office (p. 393) persona non grata (p. 401) amnesty (p. 408)
executive order (p. 394) line-item veto (p. 406)

ordinance power (p. 394) reprieve {p, 407)

Practicing the Vocabulary

Matiching Choose a term from the list above that best matches
each description.
1. Forms of communication, including printed publications,
radio, television, and, most recently, the Intemet

Fill in the Blanks Choose a term from the list above that best
completes the sentence.
7. The had been sought by many Presidents, but it
was struck down by the Sup Court as ituti

Critical Thinking Skills

30. Face the Isswes When, in 1954, Senator Joseph
McCarthy claimed that communists had infiltrated the Army,
President Eisenhower ordered Defense Department officials
not to talk to him. How might supporters and opponents of
executive privilege have responded to that order?

31. Drawing Conclusions Why, do you think, have so many
Presidents decided to make undeclared war?

32. Predicting Consequences (a) If the Supreme Court
someday were to declare the War Powers Act unconstitutional,
on what grounds might the law be struck down? (b) What
might be the effect of such a ruling on presidential power?

33. Drawing Inferences Aricle || of the Constitution, which
covers the powers of the executive, has been called the most

¥- You Can Make a Difference

Former President Jimmy Carter frequently roll up his sleeves
and goes to work with Habitat for Humanity, and his wife
Rosalyn often does sa, too. Habitat for Humanity probably
operates in your area, Contact the local Habitat group and find

out about their work. Would you be interested in joining the
local group? Are there age or other requirements that must be
fulfilled in order to join? Do you know of any other similar
community action groups that you might want to join? Write a
short summary of what you have leamed about Habitat or
another group.

Participation Activities
35, Current Events Walch The President often mests with

loosely drawn chapter in the Constitution. Why might the

2. A formal agreement between two or more nations that Framers have created Article Il in this way?

8. Unlike a treaty, a does not need congressional

requires the approval of twa thirds of the Senate approval, 4
3. The President’s power fo grant reprieves and pardons in 9. The part of the Constitution that establishes the presidency is leaders from other countries. Find recent news reports of
cases involving federal offenses called the : | - such a meeimg and try to answelr these gugstluns: Why du?
4. A directive, rule, or regulation from the President that has the  10. To show displeasure with another country, the President can AI‘IH'YZIIIg Political Cartoons the President meet with that particular dignitary? What topics
effect of law declare its diplomatic rep| ive to be did they discuss? Why does the President frequently hold

Using your knowledge of American govemnment and this

such meetings? Can these meetings have any impact on this
cartoon, answer the questions below.

country’s foreign relations? Can they have any impact on poli-
tics in this country?

36. Chart Activify Create a chart that lists the various pow-
ers of the President and the sources of each power. Then
write a summary statement contrasting the power of the
President today with the power that the Framers intended the
President to have when they created the position in 1787.

37. It’s Your Turn You have completed your first year as
President. Write the opening paragraphs of a State of the Union
address. Explain how you intend to lead the nation in the year
ahead. Open with a statement in which you summarize your
beliefs about the role of the President. Explain what you predict
will be your greatest upcoming challenge and how you will
attempt to address it, using your constitutional powers.

8. The President's constitutional power to issue executive orders 11, A
6. Critics’ term for the strong use of presidential power in ways
that enable the President to evade the will of Congress 12.

is the legal forgiveness of a crime, whereas
is a general pardon of a group of lawbreakers.
can be used as a weapon in foreign relations.

Reviewing Main Ideas

SO0 1B ais it e aningg SOOTON D:.cuiciiiviniiaiiiainaiiinsnin
13. (a) Why has the wording of Article I, Section | praduced 21. What types of agreements can the President make with foreign
controversy? (h) What differing views did the Framers hold countries?
about the power of the presidency? 22, Why did the Framers include the Senate, but not the House, in
14. How has the growing complexity of the nation's social and the treaty-making process?
economic life affected presidential power? 23. What is the power of recognition, and how can the President
15. What opposing views have Presidents had regarding their use it as a diplomatic tool?
proper role in the job? 24, (a) Describe the President's role in military affairs. (b) Give exam-

o T ples of presidential use of the power of commander in chief. (Writing a Speech)
16. How does the responsibility for executing the law give the SO .c.ccisiiiiinniinnsnigs
President great power? 25. How do the President’s legislative and judicial powers illus-
17. Why do we know that the Framers intended the President to frate the system of checks and balances?
have the ordinance power? 26. What legislative powers does the President have?
18. Why is it important that the President have the power to 27. How could the line-item veto be added to the President's leg- Progress Moni‘toring Online
appoint officials? islative powers? oh 14 Solf-Test Visit: PHSchool,
19, What role does senatorial courtesy play in the appointment 28. What primary judicial powers does the President have? | ;’;. cozp;mqa_sz 45"“ it Fivchaolcon
process? 29, What kind of clemency did President Gerald Ford give to former [ S— . .
20. How did the issue of the removal power result in the impeach- President Richard Nixon? 34. In the cartoon above, what point is being suggested about As a final review, take the Magruder’s Chapter 14 Self-Test

and receive immediate feedback on your answers.
The test consists of 20 multiple-choice questions designed
to test your understanding of the chapter content.

ment of President Andrew Johnson? how the President and Congress carry out foreign relations?
(Note: NATQ is the North Atlantic Treaty Organization, a

26-member mutual defense group.)
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